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BY L. Scorr STAFFORD 
Duria.g it 1 60-year h istory che Supreme 

Court of Arkansas has issued a number of 
con troversial decisions. One such deci ion
-Brooks v. Page--proved so unpopuh.r that it 
led with in weeks to the removal from the 
bench of every j ustice who had joi ned in the 
oprn ton .  

The decis ion  grew out of the 
gubernatorial election of 1 872 .  The 
Republ ican Party had gained control of 
Arkansas s care government in 1 868 in the 
wake of the congressional Reconstruct ion 
Acts, but after four years in power che 
Republ ican had sp l i t  into two facrion . 
The regular wing of the party nominated 
Circuit Judge El isha Baxter for governor. A 
group of Reform Republ icans named a 
ricket headed by Jo eph Brooks. Rather 
than nominate a candidate, che Democracic 
care committee endorsed Brooks, and most 

Democrats who were el igib le to vote 
probably supported Brno.ks.  Baxter wa 
declared che winner and sworn i nro office in 
January of 1 873, but Brooks contested the 
election in several forums i ncluding che 
federal courts, the eneral Assembly, and 
rhe scare courts. The matter eerned seeded 
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in June of 1 873 when rhe Arkansas upreme 
Cou rt refu ed to is ue a wri t of quo 
wa.rranco char would have forced Baxter to 
prove his right to the governor' office. 

By the spring of 1 874, however, many 
regu lar Rep ubl icans had beco me 
disenchanted with Baxter after the governor 
appointed a number of Democrats ro public 
office and refused co back .legislat ion for che 
relief of the railroads. Following h is defeat 
in the quo warranto accion, Brooks had filed 
an election contest in Pulaski Circuit Court 
bur no action had been taken in the case 
after Baxter had filed a demurrer. On April 
1 4, 1 874, Circui t  Judge John W hycock, a
regular Republ ican, set a hearing on Baxter's 
demur rer without advising Baxter 's  
attorney . 1 he following day Whytock 
overruled the demurrer  and .i ued a 
j udgment declaring chat Bro ks was the 
governor of Arkan as. Brno.ks, accompanied 
by armed men, proceeded to the state 
api to l and ej ected Baxter from the 

governor's offi e. Over the next few weeks 
armed supporters of both candidates poured 
i nto Little Rock. 

Boch sides appealed to President Ulys e 
. Grant for support ,  bu.t the president 

announced thar che matter hould be settled 
by e i rher the Arkansas legislature or the 
Arkansas couns . The eneral Assernbly was 
known to favor Baxter, but  four of rhe five 
members of the supreme court were from 
the regular Republi an wi ng chat now 
supported Brooks. Baxter is ued a call for a 
pe ia l  ess ion of che legislarure, wh i le  

Brooks earched for a way to secu re a 
supreme court's ru l i ng chat he was the legal 
governor. Affirm ing Whytock's j udgmenc 
would have taken coo long so Brooks 
reared a ca e or controversy for direct 
ubm.ission ro che h igh court.  Both the tare 

audito r, rephen Wheeler, and the state 
t reasurer Henry Page ,  were in Brooks'  camp 
and wi l l ing ro cooperate in creat ing a 
conrroversy. Brooks requis itioned $ 1  000 to 
pay the cost of hi mili tia. Wheeler issued a · 
tare warrant for chat amount, whi h Page 

obligingly refu ed ro pay, citing uncerta inty 
as  to  who was governor. Brooks then fi led 
an original action in the supreme court 
asking the court for a writ of mandamu 
orderi ng Page to pay the warrant .  

Si nce the court had recessed in February 
and was nor scheduled ro begin i rs next term 
until June, all member except hief Just ice 
John McCl u re ,  a longt ime nemesis of 
Baxter were our of the ciry. McClure 
ummoned che ocher j usrices co convene on 

May 4,  1 874. Justices John Bennet t ,  
Elhana.n earle , and Marshall tephen on 
immediately set ou r for. the capital , bur 
when their  tra in  arrived at Argenta cation 
on the north ide of che Arkansas River., an 
armed detachment  of Baxter mil i t ia 
kidnapped Ben nett and earle. The Baxter 
forces did not recognize Stephenson who 
escaped to Little Rock, bringing news of the 
abduct ion of Bennett and earle. The two 
kidnapped j ust ices were taken to Benton 
and held prisoner unti l May 5,  1 874, when 
they managed co escape. On May 7,  1 874, 
four of the f ive member of the court i ssued 
an opin ion holding that Whycock's decision 
made Brooks th.e governor. The opi nion 
was immediately forwarded ro Washington,  
but in the meantime Baxter had managed ro 
assemble a quorum of rhe General 
Assembly, which endor ed him as governor. 

On May 1 5  l 874, Pres ident Grant  
settled the comest in Baxter' favor after the 
United Scares Arcorney Gen ral issued an 
opin ion  concl udi ng chat the Arkansas
consritution vested the legislatur with the 
ex.elusive power to determine an election 
contest for governor. The attorney general 's 
opinion curtly dismis ed che Arkansa 
Supreme Court 's " made up" decision in 
Brooks v. Page, which, accordi ng to the 
atrorney general , "was ubmitted to j udges 
v i r tual ly pledged to give the de is ion 
wanted . . . .  " 

O n  the same day rhat news of the 
pre idenc's decision reached Little Rock, 
three of rhe upreme court j ust ices-
McClure, Bennett, and Searle-- left town. 
Four days later cephen on resigned and al o 
left town . After declaring Baxter the 
governor, che General Assembly remained in 
session long enough to i mpeach Mc lure, 
Ben nett, and earle, and enact legislation 
su pending all three from office. The 
a.doprion of a new onst iru rion in  Ocrober
of 1 874 ended the rerms of the chree
impeached justices before they could be
brought ro t rial in the senate. In November
1 874, a new supreme court formed under
che Cons t i tut ion of 1 874 unan imously
repudiated Brooks v. Page and the opinion
wa omitted from the official Arkansas
Report .

For a more detai led description of cl1e 
role of rhe Arkansas Supreme Coun in the 
Brook -Baxter War, see cott rafford ,  
judicial Coup D 'Etat: Mandamus, Q110 
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39 Ark. Consr., Amend. 80, §7(A).
40 Ark. Const., Amend. 64; Ark. Code

Ann. 16-17-704 (1999 Supp.).
41 Ark. COlm., Amend. 80, §7(B).

42 The process for the Supreme Coun's
promulgation of a rule is, as best I can

rcll, not reduced to a formulaic process.

Thus, any suggestion I might make
regarding how to employ it would be
speculative. There are comminces in
place as w most sers of rules, and
membership of those commirrees is a
matter of public record.

43 See State v. Lester, 343 Ark. 662, 38
S.W3d 318 (2001); Clirtis v. State, 301
Ark. 208, 783 S.W2d 47 (1990).

44 Ark. Const., Amend. 80, §7(B).
45 See McGrew II. State, 338 Ark. 30, 991

S.W2d 588 (1999); McArthur v. Pulaski
County Circliit COllrt, 253 Ark. 501,504
488 S. W2d 5 (J 972).

46 See State v. Roberts, 321 Ark. 31, 900
S.W 2d 175 (J 995).

SItlNIICMI IIIcIsIons
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warranto find the OriginaLjurisdiction ofthe
Supreme Court ofArkansas, 20 UALR L. j.
89/ (1998).

1 See Stare ex reI. Brooks v. Baxter, 28

Ark. 129 (1873).
2 The opinion does nor appear in the

official Arkansas Reports. It can be

found in Arkansas Supreme Court
Opinion Book C, No.2, ar 355.

3 14 u.s. Op. Arry. Gen. 391,400 (May
14,1874).

4 See Baxrer v. Brooks, 29 Ark. 173, 187
(1874).
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