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HO'TVARD V. BRILL, ChiefJustice

Appcllant -Willianr Gill appcals tronr thc sentencing order of thc Whitc Cotrnty

Circuit Court retlecting his conr.ictions fbr rrcgligcr-rt honricide and inadcqtr.rtc instrr'.rncc

clr.rring an:rccident and his total sentencc oisix nronths in thc corlntv jail. On appcai, Gill

contends tl-rat tl-rc circtrit corlrt errcd in dcrrvirrq his nrotion to disnriss the neglieer-rt-l-ronricidc

chargc bccattsc tl-re St;rtc failcd to present srrfflcient evidcncc oicrinrinal nceligencc. Hc alscr

contencls tl'rat the circtrit court errcc{ rrr clcnvinq his nrotion to clisnriss the inadequatc-

insur;rrtcc ch;rrge because thc Statc did not prcsent sufllcicnt cvidence that he failed to carrv

adeqtrate instrrance at the tinrc oitl're acciilcnt.r We afllnrr in part and reversc and disnriss in



part.

On March 19,2012, Gill was driving on North Appie Street in Beebe. The victim,

Enrnraly Holt, was driving on Highway 367 with no requirenrent to stop at the intersection

of those two roads. In a statement given at the scene, Gill said that he "stopped at the stop

sign on Apple," and "iooked both ways," but "did not see any car coming." Gill proceeded

through the stop sign, and a collision occurred between his vehicle and Holt's vehicle. Holt

was pronounced dead at the scene of the collision. Blood testingdetermined that Gill had

neither drugs nor alcohol in his system at the time of the collision; he was sevenry-one years

old at the tinre.

On October 28,2013, the State filed a misdenreanor infornration, alleging that Gill

had conrnritted the offenses o[negligent honricide and lailure to nraintain adequate liabiliry

instrrance. Thc circtrit corlrt l-reld a bench trial on-fanuary 22,2014. At the concltrsion o[the

Statc's evidencc rurd at thc close o[all cvidence, Grll nroved for disnrissal of tl-rc charse of

negliger-rt honricide, arguine that the Statc had tailcd to present strfllcicnt cvic-lence that he

had acted ncgligcntly and that hc had catrsed Holt's death. Gill also nrovecl for disnrissal on

tl-rc cl-rarge oiinadcqtr.rte instrnncc..rrstring that thc Statc h.rd [rilcd to nlcct its burdcr-r of

proving tl-rat hc dicl not havc it-tsurancc;rt the tinrc o[thc accidcnt. Thc circtrit collrt fbund

Gill guilty of both oftenscs and scntenccd hir-n to six nronths in thc courltyjarl2 and 52500

the pctition. Whcrt wc srant .r petition lor revicu,, rvc considcr thc appeal as tl-rough it had
becnoriginallvfilcdinthiscourt. E.g.,Schnaitleru. Stdta,2Ol5Ark. 15?,at 1,459 S.W.3d
296,297.

tcill was scntenced to concrlrrcnt tcrnrs of six nronths fbr c;rch oftbnsc.



in fines and court costs. Gill filed a timely notice of appeal.

A motion to dismiss at a bench trial, like a motion for directed verdict at a jury trial,

is a challenge to the sufliciency of the evidence. See Russell u. State,367 Ark. 557 , 560, 242

S.W.3d 265,267 (2006); Ark. R. Crim. P. 33.1 (2015). The test for determining sufficiency

of the evidence is whether substantial evidence, direct or circunrstantial, sllpports the verdict.

E.g., Ross u. State,346 Ark. 225,230,57 S.W.3d 152, 156 (2001). Substantial evidence is

evidence ofl sufEcient certainry and precision to compel a conclusion one way or the other

and pass beyond nrere suspicion or conjecture. Id., 57 S.W.3d at 156. Circumstantial

evidencc nlay constitute substantial evidence to srlpport a conviction.E.g., Wallace u. Statc,

2009 Ark. 90, at 6,302 S.W.3d 580, 585. The longstanding rule in the use olcircunrstantial

evidencc is th;rt, to be substantial, the evidence nlust exclude every other reasonable

lrvpothcsis tl-ran that of thc guilt of the accuscd. |d.,302 S.\)9.3d at 585. On appeal, this cotrrt

vicrvs thc cvidcncc in thc light nrost livorable to thc vcrdict, and only cvidence strpporfills

rhc rrcrclicr rvill be cor-rsidcred. E.g., Stephensttu u. Statt',2013 Ark. 100, at 5,126 S.W.3d 4l6,

420.

I. Atg/iqcrrr Htnriri de

Gill corrtcnds tl-rat thc circr.rit corlrt errcd in denvins his nrotion to disnriss thc

ncgligcnt-honricidc cl-rargc becausc the Statc failcd to prcscnt strfficient cvidcncc of crinrinal

ncgligcrtcc. Trooper And,v Sinrpson of the Arkans:rs State Police testified that on March ?9,

2012,.rt approxinrately 10:45 a.nr., he was dispatched to a t'uvo-vehicle accidcnt :1r the

intcrscction of Highway 367 and North Apple Strect in Beebe. Sinrpson srared rhar, af[cr

3



arriving at the scene, he saw a pickup truck and a car offthe east shoulder of the road. He

also stated that the vehicles were "inrpacted together" and that the pickup truck "was still up

against the driver's side door" of the car. According to Simpson, Holt, the driver of the car,

was still in her vehicle, and she was obviously deceased.

Simpson testified that there were stop signs on both sides of North Apple, that

vehicles on Highway 367 had the right-of-way, and that the weather conditions that day

were clear and dry. Simpson also testified that he measured the distance between the stop

sign on North Apple and the point ofinrpact ofthe collision to be approximately forry-three

feet. As part of his investigation, Sinipson docunrented gouge nrarks in the concrete of the

eastbound lane that established the point ofinrpact. He stated thac, given the point of impact,

it did not appear that Holt had atter-npted to vcer or otherwise take evasive action when Gill's

trtrck went into her l:rne. Sinrpson testifrcd tl-rat l-rc nrade contact with Gill at tl-re scenc and

that Gill gave ;r st2rtcnrent about thc collision. hr the statenrent, rvhich Sinrpson rcad alotrd

at trial, Gill said that hc stoppcd at the stop sien and looked both rvavs, btrt hc "dic'l not see"

Holt's vchiclc. Grll r,ves r)ot sivcn .r trafflc citation bv Sinrpson or ;ury other policc offlccr.

Trooper l\onald L;rslo. qtralificd rls alr cxpcrt in accidcnt rcconstnrctiorr, tcstifiecl that

hc invcstieated the collision :rnd rcachcd concltrsions ;rbolrt tl-rc spccd oi thc vehicles .urd

tl'rcir directions oitravcl. Accordine to Laslo, .lt thc point olinrpact, Gill's trtrck was tr;lvcling

at rt nrininrttnr olte n ntiles pcr hour, and Holt's vehiclc rvas travcling at :l r-nininrurn oithirtv-

eiglit nriles per hour. Thc vchicles collided in Holt's lane, and there rvcrc no skic-l nr.rrks

visible lronr either dircction nr:rde by eithcr vehicle.
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Robert Burns, a depury coroner with the W'hite County Coroner's OfIice, testified

that he was called to the collision site r,',here he pronounced Holt dead. Burns testified that,

based upon his training as a depury coroner, it was his opinion that the cause of Holt's death

was blunt trauma and lacerations to the left sidc of the body and head as a result of the

collision.

A person commits negligent honricide if he or she negligently causes the death of

another person. Ark. Code Ann. $ 5-10-105(b)(1) (Repl.2013).3 The criminal code states

that a person is criminally negligent when the person "should [have] be[en] aware of a

substantial and unjustifiable risk that the attendant circunrstances exist or the result will

occur." Ark. Code Ann. $ 5-2-202(4)(A) (Repl.201,3). The criminal code further states that

"[t]he risk r-nust be o[such a natrlre and desree that thc actor's lailure to perceive the risk

irrvolves a{,?-ss dcuiatiou fronr the standard of carc th:rt a reasonable person would observc in

the ac[or's situation considcring the natllrc and purpose oi the :rctor's conduct and thc

circtulstanccs knorvn to thc ;lctor." 1rl. \ 5-2-202(4)(B) (cnrpl-rasis addcd).

Thc standard fbr crinrinal culpability diffcrs tj-onr thc standard fbr civil liability. In a

civil case, negligcncc is dcflncd rs thc fhiltrrc to c'lo sonrcthirrs rvhich a reasonably carcfirl

pcrson would do, or the doing of sonrcthing rvhicl'r a rc;rsonablv careftrl person rvould not

do, ttnder circtrnrstanccs sinrilar to those shorvn bv tl-rc cvidence. E.g.,Wallace u. Brttyles, 331

Ark. 58, 67,961S.W.2d 712,715 (1998); Satlly v. ,\liddlcton,295 Ark. 603, 604,751S.W.2d

sNegligent honiicide is a Class A nrisdcnrc;.ulor trnder subsection (b). See Ark. Code
Ann. \ s-10-10s(b)(2).



5, 5 (1988). Something nlore than a failure to exercise reasonable care is required for crinrinal

negligence. See Original Comnrentary to Ark. Code Ann. $ 5-10-105 (Repl. 1995) (noting

that proof of negligence sufEcient to generate civil liabilify will not suffice to esrablish

criminal liabiliry under the negligent-honilcide statute). In cases of criminally negligent

conduct, "sontething more" is the requirement that the negligence be a "gross deuiation frorn

the standard of care that a reasonable person would observe in the actor's situation." See Ark.

Code Ann. $ 5-2-202(4) (emphasis added).

In our cases affirming negligent-homicide convictions, we have found substantial

evidence of a gross deviation fronr the standard olcare. For exaniple,in (Jtley u. Stata,366

Ark. 514, 237 S.W.3d 27 (2006), this court afEn.ned a conviction fbr neeligent l-ror-nicide

rvhen the evidence showed that the defendant was drivine a large conrnrcrcial-garbaee truck

on a bridee and crossed the centcr line, stnrck a vchiclc that srve rvecl to get out oithe trtrck's

p:rth, ren)aincd in the rvrortg lane of tralflc tbr approxirrratcly onc hundrcd and fifty fbct

rvithout brakine or sr,vcrving, and tlien collidcd u.ith .r pickup trtrck on thc bridgc, killipe

thc drrvcr.

Sinrilarlv,inHrrntcrL,.Stttc,3-11 Ark.665, 19S.W.3d607(2000),rvchcldrhatrhcrc

u'rts sltbstantial evidcnce to support convictions tbr thrcc corurts of neeligcnt ltortricidc arisirrg

fl-oltr rt hcad-on collisior-r th:rt occltrrcd wl-rcn thc dcfcndant p;rsscd a logging trtrck and

collidcd rvith an onconring vehiclc. In tl-rat c;rsc, the defcndant, a jtrvenilc, testiflcd tl-rat hc

had prcviottsly operated a vehicle on thc sanre higl'rrvav anc{ rvas Lrirly far-niliaruvith thc ro:icls,

;rs rvell as the double-yellow, no-passins lincs; that it rv;rs raining as he was tollowine be hilcl

6



the logging truck lor a couple of nriles and that he had his mind set on passing the truck;

that, although he r.vas unable to see because of the mist and spray conling from the back of

the logging truck, he still attempted to pass it as he crossed double-yellow lines going up a

hill; and that when he began to pass, the mist and spray cleared only when he was about

"one-third of the way up the tmck," which was when he first saw the vehicle conring from

the opposite direction over the crest of the hill. We held that, based on those facts alone, the

trial court did not err in denying the motion for directed verdict because the defendant's

driving grossly deviated from the standard of care that a reasonable person would have

observed in thc dcfendant's situation.

More over, in Loue u. State,264 Ark. 205, 570 S.W.2d 253 (1978), rhis courr aftrrmed

a conviction for r-reeligent homicide when the State presented cvidencc that the defbndant

rvas driving sevenry-six nriles pcr hour on a state highrvay; retirscd to heed police otlicers'

ptrrsuit oi hinr; tried to ncgotiatc :l tlrrn at a high"vay junction lvhere unothcr vchiclc rvas

stoppcd; and collided rvith the stoppcd vel-riclc, c;rtrsir-rs the death oi a p:rsscnscr in that

velriclc. In Baftcrr,. Srirlt',237 Ark.862,376 S.W.2d 673 (196-l), u-c afflrnrcd a convictiorr

fbr nceligent honricidc u'hcn thc evidcnce shorved that tl-rc dcferrclarrt u.as spceding in the

opposite lanc of trafllc .rncl had tl-rrce drinks oirvl'riskc), that afternoon.

In the present casc, there is no question that Gill's f;riltrre to sec Holt's vchicle

traveling on Hiehrvay 367 restrlted ir-r the latal accidcnt. That failurc nray u,cll constitute civil

negligence. Hcre, the Statc presented evidence of Gill's statenrent, in rvl-rich he said that l-re

stoppcd at the stop sisn and lookecl both rvays, but hc "did not scc" Holt's vehiclc. There
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was no evidence that Gill was engaged in any criminally culpable risk-creating conduct;

rather, the evidence established only that Gill inexplicably failed to see Holt's vehicle when

he pulled onto Highway 367. The evidence did not show that Gill was speeding, that he was

driving erratically, that he was under the influence of alcohol, that he was using a phone, or

that he was engaged in some similar conduct. The evidence falls short of the negligence

lound in Utley, Hwnter, Lowe, and Baker, and does not support crintinal negligence. It does not

denronstrate "a .gross deviation from the standard of care that a reasonable person wotrld

observe in the actor's situation considering the nature and purpose of the actor's conduct and

the circr.rnlstances known to the actor."

In our interpretation oF the negligent-hor-nicide statute, we find perstrasive the

reasonins of the Nerv York Court of Appeals in People u. Boutirt,555 N.E.2d253 (N.Y.

1990). In th:rt casc, thc court constrtted Nerv York's crinrinally-neeligent-honricidc st:rttrtc,l

rvhicli is substantially sinrilar to Arkans:rs's ncgligcnt-honricidc statute. Thc Btnttirt colrt

cxplained tl-rat

Ic]rinrinallv negligcnt hor-nicidc reqtrires rlot only a firi]urc to perccive a risk of dearh,

+ln Btrlrril. thc cotrrt statcd thrrt

ftrlndcr section 125.10 of thc Pcnal Larv, "Ial person is gtrilry of crinrinallv nceliecnt
honricidc rvhcn, u,ith crinrin;rl ncgligcnce, hc causes the death of another pcrson." As
dcflncd in sectiort 15.05(4) of the Pcnal Lau', "crinrinal ncgligencc" rvith rcspcct to
a certrin rcsttlt is the "f:rilItrre] to perceive a substantial and unjustifiable risk tl'rat such
resttlt u,'ill occtrr." Morcovcr, thc "risk nrlrst bc oistrch nattrrc and degrcc thrrt tlre
failtrre to perccive it constitutcs a gross deviation fronr the standard of carc that ;r

rerrsonable person rvould observe in the sittr:rtior-r."

Borttirt,555 N.E.2d at 254.



but also sonle serious blameworthiness in the conduct that caused it. The risk
involved must have been "substantial and unjustifiable," and the failure to perceive
that risk nrust have been a "gross deviation" from reasonable care.

In criminally negligent honricicle, . . . ,or-rr. culpable risk creationis essential. Hence,
unless a deGndant has engaged in sonre blanreworthy conduc[ creating or
contributing to a substantial and unjustifiable risk of death, he has not conrmitted the
crime of crinrinally negligent honricid e; his "nonperception" of a risk, euen if death results,

is not enough.

Boutin,555 N.E.2d at254-55 (internal citations onritted) (emphasis added); see also State u.

Krouuidi,58 P.3d 687,697 (Kan. 2002) (holding that the defendant's actions of running a red

light, without more, did not as a matter of law nreet the "material deviation" requirentent

required for conviction of vehicular hor-nicide under the Kansas statute).

Gill's flailure to see Holt's vehicle resulted in a tragic death, but that unexplained

ltrilure, without n1ore, does not constitute crirninally neeligent honricide. Accordinely, we

reverse and disnriss Gill's convictiorr fbr neeliecnt honricidc.

ll. ln,tdcqtrott' lttsurance During att Accidcnt

Gill contends that thc circuit court erred in denying his niotion to disnriss the charse

of inadeqtrate insurunce during an :rcciclcnt becatrsc the Statc presentcd insutficicr-rt proof that

lre did not have instrrance co\/crasc fbr lris vchicle on M;rrch 29,201?. Arkrrnsas Code

Annotated section 27-22-10-t (Supp. 2013) provides, in pcrtinent part,

(a)(1) It is unlawful fbr a person to operatc a nlotor vchicle rvithrn this strte r.rnlcss the
nrotorvehicle and tl-rc person's opcration oithc lrlotorvehicle;rre each coverccl by:

(B) An insurance policy issued bv an insurance conrp;lny autl-rorized to do busincss in
this state.

9



(2)(A) Failure to present proof of insurance coverage at the time of atraffic stop or
arrest or a failure of the Vehicle Insurance Database or proof of an insurance card
issued under S 23-89-213 to show current insurance coverage at the time ofthe trafEc
stop creates a rebuttable presumption that the motor vehicle or the person's operation
of the motor vehicle is uninsured.

'When the operator of any motor vehicle is involved in a nrotor-vehicle accident in

this state and the vehicle, or the operator while driving the vehicle, is found not to be

adequately insured, as required by section 27-22-104(r)(1), the operator shall be deemed

guilry of a Class A misdemeanor. Ark. Code Ann. $ 27-22-105(a) (Supp. 2013).

Trooper Simpson testified that Gill provided him with an insurance document at the

scene. That docunlent, nrarked as State's Exhibit Nunrber 10, was admitted into evidence.

State's Exhibit Nunrber 10 reflected coverage fronr Decenrber 18,2010, toJr.rne 18,2011-a

tinre period prior to the collision-and did not reflcct coveraqe on thc day the collision

occurred. Gill clainis that, at trial, he provided proof oiinsurancc on the picktrp truck that

he was driving;rt the tinrc of the collision. The covcraee pcriod indicated on thc doctulent,

whicl'r rvas adnrittcd as Defendant's Exhibit No. 7, rr'.rs fior-n I)eccnrbcr 16,2011, through

-f 
trne 15,2012. Stephanic May, a Statc Farnr Insur:rr-lcc agent u,ho handlcd Gill's insurance

:lccout)t, testiflcd tltat l)cf-endant's Exhibit No.7 w;ls rlot prooioiinsr-rrancc; rathcr, it w:rs

;t rctrcrval ccrtiflcatc that rvas nrcrely an oflbr oi ir-rstrr:rncc tor the statcd period oi tinre.

Accordir.rs to May, Gill accepted the rencrval otlbr, to be paid on .r nronthly basis. May

testificd tl-rat Gill's autonrobile insur:rnce ceascd to cxist aticr Fetrru;rry 16, 2012, {or

llonpavnrcnt of the pretniunr. May testified that the polic,v had not been rcnerved by the date

of the collision. No other proofof insurancc \vas offerecl bv Cill.
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'We find no merit in Gill's argllnlent that the circuit court had to resort to speculation

or conjecture to deternrine tirat he did not have adequate insurance coverage flor his vehicle

on March 29,201.2. When Gill was asked to provide proof of insurance at the scene, he gave

Trooper Simpson an insurance document showing that he was insured bcforc the collision.

Gill's failure to present proof of insurance coverage at the time of rhe accident created a

rebuttable presumption that his vehicle was uninsured. See Ark. Code Ann. S 27-22-

10a(a)(2)(A). At trial, Gill's insurance agent, May, testified that Gill's insurance was nor in

force at the time of the accident. Although Gill contends that the document admitted at trial

as DeGndant's Exhibit No. 7 was proof of insurance, May testified that the docunrcnt was

arcncwalofferforcoveragebeginningonDecenrberl6,20ll,,andendingonJune 15,2012,

not proof of insurancc lor that tinre period. She also testified that Gill's instrrance ceascd to

cxist alter Fcbrtrary 16, 2012, bec:rusc he did not pay the prernitrnr. ln sunr, Gill failccl to

rebut the prcsuniption that l-ris vehiclc rvas trninsrtrcd at tl-re tinrc of the accidcnt. Therclore,

tl-rc circtrit court did not err in dcnying Gill's nrotion to disnriss thc chargc oi inadcqtratc

insnrrrnce.

Aftlnrcd in part; rct,crscd.rncl disrrrisscd in part; court of :rppcals opinion \';lcatccl.
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